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Get Ready for China!

The EU SME Centre is an EU Commission funded project which helps EU SMEs prepare to do business in China by

providing them with a range of information, advice, training and support services.

The Centre is implemented by a consortium of six partners and was established in October 2010. It successfully

completed its first phase in July 2014 and has now entered its second phase which will run until July 2018.
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Speaker Biography

Li Jiao 
Counsel with Buren (Amsterdam)

• Chinese attorney-at-law since 2007

• Joined HIL in 2010 which has merged with 

Buren in 2016, now the largest China focused 

law practice in the Netherlands with offices also 

in Beijing and Shanghai

• Expertise: commercial contracts, intellectual 

property,  joint ventures, M&A

• Guest lecturer at Erasmus University and 

Wageningen University 



Agenda

Introduction of Chinese ICT Market

Opportunities on the ICT market for SMEs 

Government strategy and regulations 

How to find a right market entry model  

Developing business and finding partners in China
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Introduction of Chinese ICT Market



Current Situation
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ICT is a skyrocketing market in China recently. In 2015, ICT service

income amounted to RMB 1700 billion. The growth rate of China ICT

manufacturing reached 6% while it was 0% of the world. Generally, the

ICT market contains industries of software, internet service, cloud

computing, manufacturing and telecommunication service.

Beneath the satisfying numbers, China still faces several problems. For

example, the lack of upper stream of the industry. So far, China still lacks

competitive companies and technologies, especially in the software field.

Besides, there are no companies in China which can integrate each link

on the ICT industry chain.



Structure and Main Players
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The data is gathered from Gartner, IDC, Trendforce, IC Insight, NTI-100, etc. 



Opportunities on the ICT market for SMEs



Industries and companies

1
0

 Devices in mobile communication 

and optical communication field

• Chips

• Optical devices 

 Cloud devices and terminal 

equipments 

• CPU

• Memory chips

• Sensors
The data is gathered from the 2016 ICT Manufacturing Report from CAICT.



 Software

• Enterprise applications

• Infrastructure software

 Raw materials

• Glass substrate, 

• Liquid crystal, 

• Silicon pellet

The data is gathered from the 2016 ICT Manufacturing Report from CAICT.

Industries and companies



Government strategy and regulations 



Development Initiatives

13th Five Year Plan places significant emphasis on innovation, Internet Plus, new 
media and information technology

Plan for National Strategic Emerging Industries (including high-end software & 
new information service industry)

Plan for Software and IT Service Industry: basic software, industrial software 
solutions,  embedded software, information security software and solutions 

Encourage foreign investment in software and IT service industry

Indigenous Innovation Policies
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 FDI into China requires the set up of a Foreign Invested Enterprise 

(FIE). Currently, the most commonly used business vehicles for 

foreign invested enterprises (FIEs) are:

- Wholly Foreign Owned Enterprise (WFOE)

- Sino Foreign Equity Joint Venture (EJV) 

- Sino Foreign Cooperative Joint Venture (CJV)

- Representative Office (RO)

 Recent amendment to FDI laws (effective as of 1 October 2016): 

Administrative approvals have been suspended for foreign investors 

setting up ventures regulated by the three laws, and such investors 

are only required to file for record to local regulators as long as their 

business is not on a “Negative List”.

Amendment to FDI Laws



Negative List

 Referring to the Industry Catalogue (Encouraged, Restricted and Prohibited)

 Negative List: encouraged industries with special requirements, restricted and 

prohibited industries 

• Development& manufacturing of 
software products

• Software based on IPv6

Encouraged

• TelecommunicationRestricted

• Online publishing services  Prohibited



Cyber 
Security Law

Regulatory on 
cross-boarder data 

transmission

Cross-Border Data Transmission Control



Cross-Border Data Transmission Control

Cyber Security Law of the People's Republic of China (effective as of 1 June 2017) 

Article 37

Key information infrastructure operators shall store personal information

and important data gathered and produced during operations within the

territory of the People's Republic of China. Where it is really necessary to

provide such information and data to overseas parties due to business

requirements, a security assessment shall be conducted in accordance with

the measures formulated by the national cyberspace administration authority in

concert with the relevant departments under the State Council. Where the laws

and administration regulations have other provisions, those provisions shall

prevail.



Cross-Border Data Transmission Control

Measures on the Security Assessment for Personal Information and 

Important Data to be Transmitted Abroad (Consultation Paper)

Circumstances under which the data shall not be transmitted abroad

Circumstances under which the data transmission should be 
submitted for Security Assessment 

The Type, Frequency and Key Points of the Security Assessment 

Regulatory Authority

The definition of Network Operators, Outbound Transmission of 
Data, Personal Information and Important Data



How to find a right market entry model  



Distribution Models
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In China, the distribution of goods is divided into four business modes: 

Agency

Wholesale and Retail

Franchise

E-commerce



Agency and Distribution Agreements

• Agency and distribution Agreements between a FIE and a

Chinese party do not have to be subject to Chinese law and

forum.

• To the extent Chinese law would apply, there are no specific laws

regulating distribution except that exclusive distribution

agreements cannot fix minimum pricing for the resale of

distributed goods.

• Agency law is regulated in the Contract Law (1999) and does not

stipulate mandatory goodwill compensation.



Wholesale and Retail

• The restrictions for foreign investment in wholesale and retail are

imposed in relation to the specific goods to be sold, mostly

strategic materials such as oil, grain and cotton, rather than the

sales mode itself.

• There are no restrictions imposed on common goods. To sign a

lease agreement is to open a branch of FICE on that specific

location and triggers registration obligations. In China there is a lot

of competition for top locations.



Franchise

• Franchise refers to a practice where a franchisor licenses a unique

business resource to the franchisee under a uniform operation

system, for which it collects fees in return.

• There are no special restrictions for foreign capital to become

active in the franchise business.

• Theoretically, a foreign entity can even franchise the business to

the Chinese franchisees without setting up a local entity as far as

it satisfies the qualifications for franchisor.

• To protect the franchises, the Chinese franchise laws strict

qualification requirements for franchisors, among which the most

important one is the rule “two shops for one year”.



E-COMMERCE

• A duly established manufacturing FIE or FICE could directly sell

goods online corresponding with its business scope and without

applying for additional approval.

• If the FIE or FICE wishes to establish its own website to sell its

goods, record filing as an internet content provider (ICP filing) is

required.

• However, investors providing an e-commerce platform, for

instance a Customer to Customer (C2C) website, need to

additionally apply for a value-added telecommunication service

license, which is subject to strict entry restrictions in the telecom

industry.



• Previously, foreign ownership in VATS businesses was capped at

55% in the Shanghai Free Trade Zone, and capped at 50% in the

rest of China.

• In June 2015, the Ministry of Industry and Information Technology

(MIIT) issued Circular 196, which allows foreign investors to own up

to 100% of equity in an e-commerce company.

Circular 196 allows foreign ownership of e-commerce businesses

E-COMMERCE



• In addition to or instead of selling on their own website, foreign

companies in China can choose to use a third party platform to sell

their products online in China.

• China has numerous e-commerce platforms, such as JD, TMall,

Yihaodian and TaoBao. Different entry requirements may apply.

Third Party Platforms

E-COMMERCE



TMall, China’s largest online (B2C) market platform,

launched TMall Global in 2013, a cross-border, online

platform allowing foreign companies to sell online in

China without requiring a physical presence in China

and allowing them to ship products to China from

abroad. A local warehouse is not required.

Third Party Platforms

In 2015, JD followed Tmall’s success and announced

the launch of JD Worldwide.

E-COMMERCE



Registration of Software Products

 Since March 2015, no longer a compulsory requirement to register for the 

trading and importing of software products

 The main reason to apply for the software product registration (mainly by 

local Chinese enterprises) is merely to pursue tax benefits and deductions

 Who can file the registration: the software owner and the relevant importer

 Application filed with the local Software Industry Association
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Cross Border License 

 EU developer directly license the right over software to Chines user 

 Deliver software to Chinese user electronically 

 Pros:

- Earn a bigger margin

- Electronic delivery will not be subject to Chinese customs rules

 Cons: 

- Payment issue (conditional upon contract registration and payment 

of withholding tax which is normally controlled by Chinese user)

- Possible negative impact of Chinese Great Firewall 

- Long-distance maintenance and supporting services
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Requirements for the License Agreement

 Online registration with Ministry of Commerce platform “Information 

Administration System of Contracts for Technology Import or export"

 Should be Chinese law and written so as to be enforceable in a 

Chinese court or before the appropriate arbitral body

 Proper license agreement and registration certificate required for 

the payment from China to EU licensor 
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Distribution via Agent

 Reliability of the agent (registration, qualification, track-record)

 Agency agreement

 Duration (1 y + automatic renewal unless earlier termination)

 Exclusivity (territorial, connected to sales target)

 Maintenance

 IP supporting 
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Chinese Online Platform

 Online Platform Service Agreement with Chinese software platforms

 Online platform may recommend the software products in certain 

ways to make the software products accessible and known to 

Chinese users

 Developers directly responsible for the content of the software. 

 Online platforms may have discretion to impose certain admittance 

standards for the software products

 Online platform will review the software, to check whether such 

software contain illegal or improper  information before publishing 
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Embedded Software  

• Traded as a part of certain devices

• The software might be under special supervision if the devices 

are applied in special area (embedded software in medical 

devices will be considered as part of medical device, and is 

supervised by the state based on its risk level) 

• How to prove the copyright of embedded software? (Microsoft vs. 

Unistrong)

9/12/201730/11/10

33



Online Gaming

• Allow FDI to invest in development 

• Prohibited to invest in operation, either in the form of a WFOE, a 

EJV or CJV,  or via indirectly controlling or participating in the online 

game services operated by domestic companies

• Required licenses:  Commercial ICP License, Network Culture 

Operation License and Online Publishing Service Permit 

• Subject to content censorship by SAPPRFT

• Alternative solution: license the software copyright to a Chinese 

Online Publishing Service Permit holder

9/12/201730/11/10
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Mobile App 

• According to the recent rules issued by the Cyberspace 

Administration of China, all mobile app providers must: 

- Confirm the real identities of their users in the app’s back-end by 

using their phone numbers

- Create a robust user information security system and inform users 

about why any user data is being collected

- Create a robust content censorship system to filter out illegal 

content, with warning, suspension, restriction, and perm banning 

features

- Remove any features that auto-download unrelated apps onto a 

user’s phone

- Track user log information and keep it on file for at least 60 days

9/12/201730/11/10
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Practical Tips on Doing Business in China 

9/12/201730/11/10
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Follow Us on WeChat

Get Ready for China 

www.eusmecentre.org.cn


